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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION                                                                                                   

 

UNITED STATES OF AMERICA, 

Plaintiff,        Case No. 2:18-cr-22 

vs.        

ELIZABETH MCALISTER 

Defendant. 

OBJECTION AND MOTION TO RECONSIDER 

This Objection and Motion to Reconsider is filed by defendants in accordance with Rule 

59 of the Federal Rules of Criminal Procedure, in opposition to the October 11, 2019, Magistrate 

ORDER denying all of Defendants pre-trial motions and granting nearly all of the Government’s 

pre-trial motions.1  This outlines the many ways the Magistrate is erroneous and asks this Court 

to Reconsider. 

 But before the argument commences, clarification is need on the scope of the Order. 

SCOPE OF MAGISTRATE’S ORDER IS UNCLEAR 

 Even if the District Court affirms the recommendations of the Magistrate, significant 

questions remain.  The order is clear that the Magistrate does not want the proposed defenses to 

be presented as charges to the jury.  The order, however, does not make clear the precise scope 

of the evidence excluded.   

 
1 For the sake of space, defendants will not repeat all the prior caselaw and argument set out in their pretrial 

pleadings.  But defendants explicitly incorporate all those prior filed pre-trial notices and motions as if copied 

hereunto.   
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Defendants ask this Court, after reviewing the arguments below and deciding whether the 

issues raised by defendants form the basis for reconsideration, to clarify how these matters will 

be handled at the trial. 

The order is silent on whether defendants are allowed or precluded from calling expert 

witnesses to provide testimony on each of these defenses.    

The order is silent on whether defendants are allowed or precluded from including 

questions about religion and immorality and illegality of nuclear weapons as part of their 

questioning of government witnesses. 

  The order is silent on whether defendants are allowed or precluded from including 

questions about religion and immorality and illegality of nuclear weapons as part of their 

questioning of the other defendants.  

The order is silent on whether defendants are themselves allowed or precluded from 

talking about religion and immorality and illegality of nuclear weapons as part of their own 

opening and closing statements.  

Likewise, the order is silent on whether defendants are allowed or precluded from 

themselves explaining the role that religion and immorality and illegality of nuclear weapons 

played in their own decisions to take action as part of their individual testimony. 

The District Court is urged to answer those unresolved questions.  Defendants 

specifically request the following. 

One.  Defendants be allowed to put on their expert witnesses as identified to the 

Government and the Court. 
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Two. Defendants be allowed to ask questions about religion, immorality and illegality of 

nuclear weapons as part of their questioning of government witnesses.  

Three.  Defendants be allowed to ask questions about religion, immorality and illegality 

of nuclear weapons as part of their questioning of the other defendants. 

Four.  Defendants be allowed to talk about religion and immorality and illegality of 

nuclear weapons as part of their own opening and closing statements. 

Five.  Defendants be allowed to talk about religion and immorality and illegality of 

nuclear weapons in their individual testimony to explain why they took the actions they did. 

 

THE ORDER TOTALLY REJECTS THE CONGRESSIONAL SPIRIT OF  

THE RELIGIOUS FREEDOM RESTORATION ACT 

 

 The Order by Magistrate Judge Cheesbro on the pretrial motions and notices disregards 

both the letter and the spirit of the Religious Freedom Restoration Act (RFRA).  Specific 

objections are addressed below. This section addresses the spirit.  

The Order is so convinced that this proceeding looks exactly like those in U.S. v. Kelly 

and U.S. v. Montgomery, that it discounts the implications of RFRA for this case, and it ends up 

disregarding both Congress and the jury system.  Beyond possibly ordering an exclusion of all 

talk about religious motivation at the trial, apparently it even orders the Defendants not to talk 

“religiously” and the jury not to think “religiously.” 

 The Order to exclude RFRA as an affirmative defense is an order to exclude from the 

trial all talking and thinking about the Defendants’ motivation in acting as they did. Why the 

Defendants did what they did is ruled to be irrelevant. But Congress explicitly made relevant as a 
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defense the issue of whether Defendants’ actions were motivated by their sincerely held religious 

beliefs. This is the heart of the prima facie case under the RFRA defense.  

The Order totally disregards the intent of Congress, the fact that the Supreme Court’s 

case law holds RFRA to be relevant to all implementations of federal law, and the fact that Judge 

Wood has held, as a matter of law, that the actions of these Defendants were in fact motivated by 

their religious beliefs. The Order ignores the legal forest in ruling (also erroneously) on 

individual legal trees. Congress apparently ordered judges to take religious motivation into 

account, but the jury is not allowed to. 

 But the Order gets even worse – extending beyond motivation to even descriptions of 

conduct and state of mind.   

What is at stake is whether language deemed by the Court to be “religious” can be used 

by a Defendant to describe her conduct (“actus reus”), or what the Defendant did.  

A Defendant is apparently not allowed to describe her action as “sacramental, symbolic 

disarmament” at the “missile shrine,” or as “re-consecrating sacred ground.” But in contrast, the 

Government is allowed to describe that same conduct as “spray-painting” or “injuring” or 

“deprecating” government property, without any meaningful rebuttal.  

Although the Order declines (at this point) to sanitize Kings Bay by forbidding anyone to 

talk about the lethality or presence of nuclear weapons, it apparently forbids anyone from talking 

about sin or idolatry. This is no longer law just about whether criminal conduct occurred, but 

mind control over a person’s world view. 

 What is also at stake is whether language that the Court considers “religious” can be used 

by a Defendant to characterize her own state of mind (“mens rea”), or what the Defendant 
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thought.  A Defendant is apparently not allowed to describe her state of mind in acting as 

“respecting God’s law,” or “loving one another,” or “protecting one another.” But in contrast, the 

Government is allowed to characterize that same state of mind as “malicious” or “willful” or “for 

a bad purpose,” without any meaningful rebuttal. The Government is allowed to de-spiritualize a 

Defendant by stripping her of her religious dignity. She cannot be a child of God; she must be 

only a physical body within federal jurisdiction. 

 What is also notable about the Order is its implicit assault upon the jury, as it turns the 

“Religious Freedom” Restoration Act on its head. It orders that Defendants check at the door of 

the federal courtroom their religious language about the world. Inside the federal courtroom, 

there must be no talk by Defendants of God, the Holy Spirit, idolatry, sin, re-consecration, or 

sacramental action. Inside the federal courtroom, jurors also must not think in any terms that the 

Order or Court proscribes as being “religious.” Because if the jurors were permitted to think in 

those terms, the Defendants should surely be allowed to talk in those terms.  

This was not Congress’s intent in enacting RFRA (nor is it a correct interpretation of the 

Supreme Court’s case law under RFRA).  

Bewilderingly, this Order banishes all religious considerations from the courtroom – and 

does this in response to Congress’s order to restore religious freedom. 

RELIGIOUS FREEDOM RESTORATION ACT MUST BE ALLOWED 

Defendant shows that while the government seeks to prohibit any mention of the 

religious nature of the actions by these Defendants, the factual basis and findings by this Court 

exist to support such defenses moving forward.   
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An extensive factual record exists, along with prima facie finding of religious motivation 

or basis of the Defendants’ actions by this Honorable Court under a RFRA defense.   

The Defendants’ Motions in Limine and Notice of Intent to offer religious reasons and 

substantive defenses under RFRA; necessity; the First Amendment; and International Law to 

negate all specific intent crimes, should be permitted by these Defendants at trial.   

RELIGIOUS FREEDOM RESTORATON ACT BACKGROUND 

There are two independent motions that are before the Court related to the religious 

motivation by these Defendants presented at Doc. 552 - Notice of Intent to Raise the Defense of 

Religious Freedom Restoration Act – which seeks to use RFRA as an affirmative defense to each 

count of the indictment.  Further, the religious motivation of these Defendants is also presented 

at Doc. 556 - Motion in Limine on the Application of the RFRA to the Statutory Elements of the 

Charges – which seeks to negate the specific intent elements of each count in the indictment.  

The government (Doc. 613) only substantively addresses the former Notice of Intent to Raise the 

Defense of Religious Freedom Restoration Act found at Doc. 551 but does not actually 

substantively address the elements issue at Doc. 556 making the Court’s Order sua sponte as to 

that issue.   

 The government states under its caption, Summary of the Pleadings, “Defendants wish to 

introduce to the jury evidence of their religious beliefs that negates certain elements of the 

charged offenses such as ‘willfulness,’ ‘malice,’ and ‘purpose prohibited by law’.” (Gov’s 

Response p.p. 2, 4)  Yet, none of the argument that follows on pages 3 to 6 of the government’s 

Response addresses this claim.  The government’s “re-litigation” claim shows that it is 

 
2 For ease of reference, this Reply refers only to the Docket Numbers of the pleadings filed by Martha Hennessy which 

are identical to all other co-defendants motions which are captioned the same.   
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addressing only the issues raised by a RFRA affirmative defense, but not at all the relevance of 

religious exercise to the individual elements of the charges.  

Thus, Defendants assert that they are un-opposed by the government in presenting the 

religious nature of their actions as a substantive defense to the elements of the charges in the 

indictment as argued in Doc. 556.  Section II - Relevance of Religious Exercise to Elements of 

the Charges addresses Doc. 556 in the event the Court believes the government did, in fact, 

address it.  

RELIGIOUS FREEDOM RESTORATION ACT AFFIRMATIVE DEFENSE 

The government is asking the court to preclude any mention of the religious nature of the 

defendant’s actions.  “Defendants wish to introduce to the jury evidence of their religious beliefs 

that negates certain elements of the charged offenses such as “willfulness” “malice” and 

“purpose prohibited by law” and that it should not be permitted.  (Doc. 613, Gov.’s Response, p. 

p. 2, 4)   Because the Court found that Defendants established a prima facie case under RFRA, 

Defendants have created both a question of fact, or a mixed question of law and fact, both of 

which are proper for the jury to decide.  The government is attempting to oversimply the issue 

and is mis-understanding the Lawson and Duncan holdings entirely as it is applied to these 

Defendants.   

 A.  There is a Factual Basis to Present the RFRA Affirmative Defense.  

 The language of RFRA is clear that these Defendants are permitted to raise it 

substantively as an affirmative defense to the jury.  The statute reads, in relevant part, :   

(c)  Judicial relief 
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A person whose religious exercise has been burdened in violation of this 

section may assert that violation as a claim or defense in a judicial proceeding 

and obtain appropriate relief against a government. Standing to assert a claim or 

defense under this section shall be governed by the general rules of standing 

under article III of the Constitution. 

 

42 U.S.C. 2000bb-1(c).  There is no limitation by RFRA to its applicability or use in only pre-

trial motions.  Facially, RFRA permits its applicability in a jury trial by its very language, which 

is a “judicial proceeding,” once a person’s “religious exercise has been burdened” as this Court 

held and described more fully below.   

 This Court held, as a matter of law, in its Order Adopting the Magistrate’s 

Recommendation and Report (Doc. 504), that “[t]urning to Defendants’ beliefs and actions in 

this case, their actions on April 4-5, 2018 at Kings Bay Naval Base were ‘exercise[s] of 

religion’ within the meaning of RFRA.” (Doc. 504, p. 8)(emphasis added).  The District Court 

goes on to explain that these Defendants’ religious beliefs were also substantially burdened as 

well by the government’s forbiddance of practicing any religious exercise on the Kings Bay 

Naval Base by criminalizing the same.  The Court’s Order reads, 

As the Report and Recommendation states, ‘each Defendant believes that he or 

she was compelled by their religious beliefs, their primacy of conscience, and 

ultimately, by God, to demonstrate and take action in opposition to the presence 

of nuclear weapons at Kings Bay. The undersigned has no doubt that each 

Defendant actually and genuinely holds these beliefs, and therefore, 'sincerely' 

holds these religious beliefs for the purpose of the RFRA analysis.’  Dkt. No. 411 

at 49. Even though the act of trespassing is not a religious act in itself, when such 

an act is ‘engaged in for religious reasons,’ Hobby Lobby, 573 U.S. at 696 

(quoting Smith, 494 U.S. at 877), then such an act is a religious exercise under 

RFRA. Because Defendants' actions at Kings Bay were exercises of their 

sincerely held religious beliefs that they should ‘take action in opposition to the 

presence of nuclear weapons at Kings Bay,’ Dkt. No. 411 at 49, Defendants' 

actions at Kings Bay were engaged in for religious reasons and were thus 

‘religious exercises’ within the meaning of RFRA.  
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Having found that Defendants' actions at Kings Bay were religious exercises 

within the meaning of RFRA, the issue becomes whether the federal laws at issue 

substantially burdened said exercises of religion. Because the laws at issue put 

‘significant pressure’ on Defendants to not exercise their religion as they did at 

Kings Bay, Defendants were substantially burdened by the laws at issue. Going 

back to the night in question, Defendants were pressured by federal laws—which 

they are now being prosecuted for allegedly violating—to not undertake the 

actions that they undertook; in other words, the laws that are now being applied to 

Defendants pressured them to substantially modify their religious exercises on the 

night in question. Defendants were more than “inconvenienced" by the laws they 

have been charged with violating: they are facing significant criminal charges and 

potential penalties. Thus, federal law placed "significant pressure" on Defendants 

because it attempted to "directly coerce[ ]" Defendants "to conform [their] 

behavior accordingly." Midrash, 366 F.3d at 1227. Accordingly, Defendants' 

religious exercises undertaken at Kings Bay were substantially burdened by the 

federal laws they are now being charged with violating. Finally, it is not enough 

to say that Defendants could have asked for permission or that some Defendants 

have testified that they could have also exercised their religion outside of the 

perimeter fence (and not trespassed on the base). As the Report and 

Recommendation correctly states, "[t]he substantial burden analysis does not 

consider the availability (or lack thereof) of alternative religious practices." Dkt. 

No. 411 at 50 (citing Holt, 135 S. Ct. at 862 (finding that the "'substantial burden' 

inquiry asks whether the government has substantially burdened religious 

exercise, not whether the [religious] claimant is able to engage in other forms of 

religious exercise")). Thus, the prima facie inquiry asks whether Defendants on 

that night were exercising their sincerely held religious beliefs and if so, whether 

on that night the laws in question substantially burdened those exercises. The 

Court does not, then, look at whether Defendants could have exercised their 

religion outside the perimeter fence on that night or in the future, or whether they 

could have asked for authorization prior to their unauthorized entry onto Kings 

Bay and then exercised their religion if granted authorization. Defendants are 

seeking exclusion from the enforcement of generally applicable laws for past 

actions; thus, it is those past actions that the Court must examine. Examining the 

actions in question, they were exercises of religion within the meaning of 

RFRA and applying federal law to Defendants for these exercises 

substantially burdened said exercises. Because Defendants have shown that 

the application of the laws at issue to their actions at Kings Bay on April 4-5, 

2018, substantially burdened those religious exercises, Defendants have 

established a prima facie case under RFRA.  
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(Doc. 504, Order, p. p. 8-10)(emphasis added).  The Defendants, whose religious beliefs have 

been substantially burdened, are permitted explicitly by RFRA’s statutory language, to present 

the RFRA defense at trial, which is a judicial proceeding.    

 B.   RFRA, as Applied to These Defendants, Presents a Question of Fact or Mixed  

  Question of Fact and Law.  

 

 Whether the government gets to move forward with its prosecution initially is a 

substantively different question and phase than whether the Defendants present sufficient facts to 

legally excuse their actions under RFRA at the jury trial phase.  At the pretrial motion phase of 

the case, the judge is deciding questions of law to determine whether to resolve the case entirely 

through a dismissal.  The inquiry does not end there though if the motion to dismiss is denied 

because the clear language of RFRA does not otherwise limit or preclude its applicability to just 

the pre-trial phase of a judicial proceeding.   

 When a factual basis exists to present a RFRA defense to the jury, who is the fact finder 

in this judicial proceeding, it should be permitted.  Because of the prima facie finding under 

RFRA by the Court which was based upon an extensively persuasive and convincing factual 

record, the application of RFRA has now become a valid question of fact, or a mixed question of 

law and fact which is entirely proper for the jury to decide.   

 Gaudin supports the Defendants’ proposition.  “It is commonplace for the same mixed 

question of law and fact to be assigned to the court for one purpose, and to the jury for another.”  

United States v. Gaudin, 515 U.S. 506, 522, 115 S. Ct. 2310, 2320, 132 L. Ed. 2d 444 

(1995)(internal citations omitted) (J. Scalia writing for a unanimous court).  The same rationale 

of Gaudin applies here since this Court found a prima facie case of RFRA’s applicability.  The 
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District Court and the Magistrate Court analyzed the facts and applied RFRA to the facts.  The 

substantial amount of evidence, expert and Defendants’ testimony was examined thoroughly by 

both the Magistrate and the District Court and found to be persuasive, reliable, credible and were 

determined to be an existing basis of a religious defense under RFRA.  This is not a “fluff” 

defense without any teeth under RFRA.  The opposite finding was made by the District Court 

and correctly in that there are real fact issues pertaining to the religious nature of these actions 

that directly cuts against the ultimate issue of guilt or innocence and further that cuts against 

substantive elements of the crimes charged.  The jury should hear these facts.   While the 

government’s prosecution of the Defendants was found to be the least restrictive means to 

accomplish its compelling interest, allowing the case to move forward to the jury trial phase, by 

no means does this create a binding effect of RFRA’s inapplicability in the courtroom before a 

jury by the plain language of RFRA.   

 Now, at the jury trial phase, RFRA and the other religious motivations that compelled 

these Defendants to act is still a question for the jury to decide because of the prima facie 

showing.  “So long as there is some evidence relevant to the issue or the defense asserted, a trial 

court must instruct a jury regarding this issue and cannot determine the existence of such a 

defense as a matter of law.” United States v. Middleton, 690 F.2d 820, 827 (11th Cir.1982) 

(emphasis added).  There was credible and substantial evidence demonstrated at the two-day 

evidentiary hearing on the issue of the religious nature of these actions, the lack of malicious 

intent, the peaceful nature of the Defendants’ actions, and the altruistic God – centered motives.  

Each action was deliberate with the intent to conduct a religiously significant ceremony within 

the context of the moral, ethical, and Christian dilemma created by these nuclear weapons at the 

Kings Bay Naval base.   
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 While Lawson, as applied to the facts of that case, states that RFRA’s applicability in a 

civil case determining the facial validity of a prison rule, is a “pure question of law” for the trial 

court to decide, it is only a pure question of law when the prima facie case is not made or 

considered.  Once the prima facie showing is made, however, and the substantive indictment 

charges require “intent” and “malice” among other requirements, these findings on the prima 

facie religious nature and motive of the Defendants’ actions have become binding and have now 

created a fact question or a mixed question of fact and law for a jury to decide.  RFRA’s plain 

language demands it. 

 Further, Lawson is a civil case.  This is a criminal case.  While Lawson was quoted by 

the government as standing for the proposition that a RFRA analysis is a “pure question of law” 

held by the Eleventh Circuit in the criminal case of Duncan, that quote is somewhat misleading.  

The real quote from Lawson is “Whether the [prison’s Rule 33-3.012] comports with RFRA 

[under a facial validity analysis] is a pure question of law, and is subject to de novo review by 

this Court.”  Lawson v. Singletary, 85 F.3d 502, 512 (11th Cir. 1996).  The analysis, however, 

does not stop there.  In Lawson, the prisoners conceded that the state of Florida has a compelling 

interest in prison security.  Id. at 512.  Further, Lawson only dealt with the facial validity of the 

prison rule under RFRA and did not engage in any “as applied” analysis.  The Eleventh Circuit 

recognized this by stating, “As a practical matter, an ‘as applied’ issue will not arise until a 

prisoner challenges a particular Department action.”  Id. at 513. Therefore, no prima facie 

analysis under RFRA was undertaken by the Lawson court.  Thus, the holding of Lawson as to 

the issue of RFRA being a question of law or a question of fact in the civil context regarding the 

facial validity of a prison rule’s constitutionality, is really only accurate as to those particular 
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facts in that particular case.  It is not, however, illustrative, binding, or even applicable in this 

criminal case.   

 The Eleventh Circuit’s dicta regarding the applicability of RFRA to a facial validity 

analysis of a prison rule is entirely different than the “as applied” analysis we have in our case 

with these Defendants.  The government’s oversimplification of RFRA in our case presenting a 

“pure question of law” (Doc. 613, p. 5) is not accurate at all.  In fact, whether RFRA, in a 

criminal case where a prima facie showing has been made, with a well-developed factual record, 

has not actually been decided by the Eleventh Circuit.  Duncan certainly did not decide the issue 

as the government would have this Court believe as described more fully below.  (Doc. 613, p.p. 

5-6).   

 The United States v. Warren, 2018 WL 44037533 (D.Ariz. 2018), court correctly suggests 

that in fact, RFRA presents a question of fact under the prima facie requirement or a mixed 

question of law and fact, which should be allowed to proceed to a jury.  However, the only 

proposition that Duncan makes clear is that RFRA, as a substantive defense at trial, must be 

raised at the pretrial motions phase of the proceedings.  Again, the government’s reliance upon 

Duncan, like its reliance upon Lawson, is mis-placed.  Unlike this case before the Court, Duncan 

did not raise RFRA in pretrial motions at all.  Duncan only raised a question of suppression pre-

trial on Fourth Amendment grounds.  See, 2008 WL 2635533 (S.D.Fla. 2008).  The first time 

Duncan ever raised RFRA was at the trial.  Duncan failed entirely to raise RFRA as a substantive 

defense pre-trial, so the district court properly denied it as a defense to the jury having found no 

factual basis existed likely for the defense.  Duncan, had he raised it prior to trial, perhaps would 

 
3 Case 4:18-cr-00223-RCC-BPV Doc. 127 at 7-8. 
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have warranted a different outcome if a prima facie case were made, through evidence and 

testimony, such as these Defendants have established.  

The Government also incorrectly relies upon United States v. Anderson, 854 F.3d 1033 

(8th Cir. 2017), because Anderson is clearly inapplicable. In Anderson, the jury convicted the 

defendant of possession with intent to distribute heroin, and of conspiracy to distribute heroin. 

The trial court denied the defendant’s motion to dismiss on the basis of RFRA, although “the 

district court did not hold an evidentiary hearing or make any factual findings regarding 

Anderson’s beliefs.” 854 F.3d at 1035. (emphasis added).  Perhaps this was because, “[i]n this 

motion, Anderson admitted that he distributed heroin,” and he argued that “his practice of 

distributing heroin was ‘an exercise of [his] sincerely held religious belief.’” 854 F.3d at 1034-

35 (emphasis added). Anderson’s case is clearly distinguishable from the current case, in which 

this Court not only conducted an evidentiary hearing, but also found that the Defendants’ 

conduct was, in fact,  an exercise of their sincerely held religious beliefs, and those religious 

beliefs were substantially burdened by the government’s criminalization of exercise of those 

beliefs on the Kings Bay Naval Base.   

            But Anderson is distinguishable on the law as well. In that case, the Eighth Circuit 

reiterated that “RFRA, enacted in 1993, amended all federal laws, including criminal laws, to 

include a statutory exemption from any requirement that substantially burdens a person’s 

exercise of religion unless that requirement is the least restrictive means to achieve a compelling 

government interest.” 854 F.3d at 1035 (emphasis added). It also recognized that the Supreme 

Court in Gonzales v. O Centro Espírita Beneficente Uniao do Vegetal, 546 U.S. 418, 126 S.Ct. 

1211, 163 L.Ed.2d 1017 (2006), has held that RFRA require determinations of both “compelling 

government interest” and “least restrictive means” that are “to the person – the particular 
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claimant.” Anderson, 854 F.3d at 1035-37. With respect to each of these issues, the Anderson 

court reviewed evidence that was particular to the circumstances and individualized to the 

defendant. With respect to “compelling interest,” that court distinguished O Centro because in 

Anderson “the Government is not prosecuting Anderson for engaging in a ‘circumscribed, 

sacramental use’ of heroin,” but rather for “distributing heroin to others for non-religious uses.” 

854 F.3d at 1036 (emphasis added). “Anderson does not even allege that the recipients of his 

heroin used it for their own religious practices.” Id. The governmental interest was “mitigating 

the risk that heroin will be diverted to recreational users,” as opposed to religious users. Id. 

(emphasis added). This is entirely different than the current case, in which the government has 

produced no evidence of a compelling interest in prosecuting a sacramental, symbolic 

disarmament at a missile display where public tours are conducted, and in which the Defendants 

conducted nonviolent religious exercises that posed no detrimental threat to any other person. 

            Moreover, the Eighth Circuit in Anderson reviewed evidence that was individual to the 

defendant with respect to least restrictive means. As that court stated: 

Specifically, Anderson’s religious exercise involves heroin distribution. 

Moreover, Anderson has indicated that he will not stop distributing heroin under 

any circumstances, stating that he “does not want to compromise his faith in any 

way.” As such, we are convinced that prosecuting Anderson under the CSA 

represents the least restrictive means for the Government to further its compelling 

interest in mitigating diversion of heroin to recreational users. 

854 F.3d at 1037 (emphasis in original). Contrast this with the current case, in which the 

government has produced no evidence individualized to any Defendant to support its claim that 

prosecution is the least restrictive means. It is ironic, to say the least, for the government to argue 

reliance on Anderson, when the government has failed to comply with its evidentiary burdens 

under Anderson’s interpretation of the RFRA case law. 
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            Finally, with respect to Anderson, the government is mistaken in urging this Court to rely 

on the final paragraph of that decision. In affirming the district court’s refusal to allow an 

affirmative defense of RFRA to be raised at trial, the Eighth Circuit relied on In re Young, 82 

F.3d 1407 (8th Cir. 1996), for the proposition that the issues of compelling governmental interest 

and least restrictive means are “questions of law” subject to de novo review by appellate courts. 

This Court should not follow the reasoning of the Eighth Circuit in Anderson.  First, In re Young 

was a bankruptcy case, and its ruling is not applicable to a criminal case, for the reasons given 

above. Moreover, In re Young was decided long before the Supreme Court made it clear that 

these issues are mixed questions of law and fact, not pure questions of law as indicated above.  If 

taken literally, the following statement in Anderson violates the Supreme Court’s holding in 

Gaudin: “Because the district court concluded that prosecuting Anderson under the CSA was the 

least restrictive means to further a compelling governmental interest, it was proper for the court 

to reject Anderson’s RFRA defense as a matter of law and to prohibit him from raising it again at 

trial.” As Defendants’ argued above, this can never be the reason why an affirmative defense is 

unavailable at trial. Arguments based on Anderson should be rejected by this Court in the current 

case. 

RELEVANCE OF RELIGIOUS EXERCISE TO ELEMENTS OF THE CHARGES 

After acknowledging that the “Defendants wish to introduce to the jury evidence of their 

religious beliefs that negates certain elements of the charged offenses such as ‘willfulness,’ 

‘malice,’ and ‘purpose prohibited by law’” (Doc. 613, Gov.’s Response, p. 2), the government 

offered no real counterarguments against the Defendants’ motion in limine. This is 

understandable, because any counterargument would fail under the holding in United States v. 

Gaudin, 515 U.S. 506, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995) (J. Scalia writing for a 
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unanimous court). In Gaudin, the element of the charge under 18 U.S.C. § 1001 was whether a 

fact that was knowingly and willfully falsified or concealed was “material” – just as in the 

current case certain conduct must be “malicious” (§ 1363) or “willful” (§§ 1363, 1361). The 

Supreme Court held that the Fifth and Sixth Amendments to the United States Constitution 

“require criminal convictions to rest upon a jury determination that the defendant is guilty of 

every element of the crime with which he is charged, beyond a reasonable doubt.” 151 U.S. at 

510 (emphasis added). This principle is beyond dispute. 

What the current case involves that makes Gaudin particularly applicable is that this 

Court has made a finding as a matter of law, in ruling on the Defendants’ motion to dismiss, that 

the Defendants’ conduct constituted a “religious exercise” (just as in Gaudin the trial court had 

made a determination “as a matter of law” that the defendant’s statements were “material” (151 

U.S. at 508)). The government implies (but does not explicitly argue) that this ruling precludes 

any jury consideration of whether the Defendants’ conduct (which is factual) constituted a 

religious exercise – that “Defendants wish to re-litigate the RFRA issues before the jury.” (Doc. 

613, p. 4 (emphasis added)). Such an implication completely mischaracterizes the Defendants’ 

argument, and it is incorrect as a matter of law under Gaudin. As the Supreme Court stated its 

reasoning in Gaudin: 

Deciding whether a statement is “material” requires the determination of at least 

two subsidiary questions of purely historical fact: (a) “what statement was made?” 

and (b) “what decision was the agency trying to make?” The ultimate question: 

(c) “whether the statement was material to the decision,” requires applying the 

legal standard of materiality (quoted above) to these historical facts. … [T]he 

application-of-legal-standard-to-fact sort of question posed by (c), commonly 

called a “mixed question of law and fact,” has typically been resolved by 

juries. 
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Gaudin, 115 U.S. at 512 (emphasis added).  The Supreme Court held that, given the defendant’s 

Constitutional right to jury trial, “[t]he trial judge’s refusal to allow the jury to pass on the 

‘materiality’ of Gaudin’s false statements infringed that right.” 115 U.S. at 522-23.  Similarly, in 

the current case, the Court’s prior determination that the Defendants’ conduct was a religious 

exercise of their sincerely held beliefs cannot preclude the jury from hearing the same evidence, 

in the context of deciding whether the Defendants’ conduct was “malicious” or “willful.” It 

would be an error of law for this Court to prevent the jury from hearing such evidence. 

 RELIGIOUS FREEDOM RESTORATION ACT CONCLUSION 

When examining the loss of freedom and the criminal penalties involved in this case, the 

true question before this Court is whether the prima facie showing under RFRA by these 

Defendants, in this criminal case, has created a sufficient factual issue or a sufficient mixed 

question of law and fact now such that it is proper for the religious defenses to proceed to the 

finder of fact, which is the Jury, on the ultimate issue of guilt or innocence.  These Defendants 

urge the response is “yes” particularly, because like Gaudin, the substantive charges are specific 

intent crimes which the Court has already determined the Defendants’ actions were motivated by 

religious reasons as opposed to malice or other nefarious intent.  Further, a plain reading of 

RFRA further allows the defense to be presented to the jury.  There is ample evidence to support 

the RFRA defense through evidence and testimony, as well as the proposed RFRA jury 

instructions.    

FIRST AMENDMENT 

 The Magistrate wrongly denied defendants the right to put on evidence regarding the 

exercise their First Amendment right to religious freedom. The Magistrate erroneously relies on 
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a case, U.S. v Corrigan, 144 F.3d 763 (11th Cir 1998), which does not First Amendment religious 

freedom at all.   

Since the Magistrate relied on a case which does not apply at all, defendants’ religious 

beliefs, which are protected by the First Amendment, should also be protected by this Court. 

 NECESSITY, JUSTIFICATION AND LETHALITY OF NUCLEAR WEAPONS 

 “Everyone is entitled to his own opinion, but not to his own facts.”4 

In wrongfully denying the jury the right to consider defenses of Necessity and 

Justification, the Magistrate repeatedly substituted his own incorrect facts, which were not in the 

record, for those which are in the record and were presented by defendants.  Then once he 

assumed the correctness of his own facts, he concluded as a matter of law that defendants could 

not raise these defenses. 

 The Magistrate erroneously found that defendants did not choose the lesser of two evils.  

He did so by concluding “Defendants could have protested the presence of nuclear weapons 

without illegally entering Kings Bay and Defendants could have pursued the political process for 

seeking a change in U.S. nuclear weapons policy.” (page 20).  

 Yet, there are no facts at all in the record which would allow the Magistrate to conclude 

as matter of fact that defendants could have pursued the political process.  Indeed, the 

uncontested facts in the record evidence the exact opposite.  

 
4 U.S. Senator Daniel Patrick Moynihan.  
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 Defendants made it clear they are prepared to offer facts that they and many, many others 

have tried exactly that for decades without success.  See Declaration of Daniel Ellsberg and 

numerous items in the Motion to Take Judicial Notice.  

 Later in the Magistrate’s decision, he dismissed outright the Congressional letter from 

some of the highest-ranking officials in Republican and Democratic administrations which 

supported defendant’s choice of the lesser of evils, which was part of the Motion to Take Judicial 

Notice.  

  Instead of addressing the uncontested facts in the record, the Magistrate suggested that as 

a matter of law, these facts are irrelevant and that defendants could have pursued the political 

process. 

 The Magistrate further concluded that the threats defendants protest are not imminent. 

 Again, the only facts in the record contradict the Magistrate.  In the Motion to Take 

Judicial Notice, the open and repeated threats by the current President to use nuclear weapons 

flatly contradict the conclusion of the Magistrate that there is no evidence “this country will use 

nuclear weapons at any imminent time.” (page 21).   

 Tellingly, the Magistrate granted the Government the right to preclude the jury from 

hearing evidence about nuclear weapons without never once discussing or even acknowledging 

the uncontested lethality of nuclear weapons. 

 As an example of the circular logic in the Order, the Magistrate ignored and excluded the 

facts offered in the Motion to Quash, which support the defense of Necessity and Justification, 

on the basis that he had already ruled against Necessity and Justification; in the same opinion he 
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ruled against Necessity and Justification because of insufficient facts which were contained in 

the Motion to Quash.5  

 For these reasons, the Magistrate’s decision should be overturned. In doing so, the 

Magistrate agreed with the argument of the Government that “if Defendants are allowed to 

present any such evidence, there is a high likelihood of confusing the jury.” (page 18). 

 Defendants have faith in the wisdom of juries despite what the Government argues.  Let 

the jury decide these facts.  

MOTION TO TAKE JUDICIAL NOTICE 

 The Magistrate, as noted above, denies defendants the right to present uncontested facts. 

The uncontested facts involve nuclear weapons on the base and the open threats of the President 

to employ nuclear weapons. 

 As noted above, the Magistrate refused to weigh these uncontested facts in deciding 

whether or not the defendants could present to the jury their various defenses. 

 Yet the Magistrate ignored these facts when excluding the defenses and then used the fact 

that he had excluded the defenses to rule the uncontested facts now irrelevant. 

 The Magistrate wrote he was “unaware of a relevance of these facts” (page 25), in light 

of rulings excluding evidence of necessity, international law, justification, religious freedom, and 

the First Amendment.    

 
5 In footnote 9 on page 21, the Magistrate opined that defendants “have had the opportunity to present evidence in 

support of their justification or necessity defense to the Court and have not met their burden.”  The Magistrate 

decided not to discuss at all the Declaration of Daniel Ellsberg.  The Magistrate also later in the opinion denied all 

the facts in the Motion to Take Judicial Notice saying that these facts are irrelevant because the Magistrate had 

denied the Necessity and Justification defenses. (see pages 25-26). 
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NUCLEAR WEAPONS VIOLATE U.S. AND INTERNATIONAL LAW  

The Magistrate incorrectly dismissed the right of defendants to produce evidence that the 

possession and use of nuclear weapons violate U.S and international law as “simply a variation 

of their justification defense.” (page 23).6 

In doing so, the Magistrate characterizes defendants plans to put on evidence as “the 

assumption that mere possession of nuclear weapons is illegal under international law.” (page 

23).  Defendants do not assume that the Magistrate thinks the possession or use of nuclear 

weapons is illegal, they seek to present evidence to the jury on these issues.  Evidence from 

Professor Boyle, evidence from U.S. laws, evidence from U.S. treaties, evidence from the 

Motion to Quash, and evidence from their own testimony. 

Defendants deserve to present to the jury all this evidence. 

CONCLUSION 

 For the reasons set out above, the Magistrate’s Order should be set aside and the jury 

should be given all the facts in this matter. 

Respectfully submitted this 14th day of October, 2019. 

/s William P. Quigley  

William P. Quigley, admitted pro hac vice 

Loyola University New Orleans 

7214 St. Charles Avenue 

New Orleans, LA 70118 

Quigley77@gmail.com 

504.710.3074 

  

/s Jason Randall Clark  

 
6 Notably, The Magistrate disregards and does not discuss or even acknowledge the provisions of the U.S. 

Constitution which make treaties laws of the land.   
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Jason Clark, PC  
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Fax: 912-262-0285  
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